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Abstract

India has been set on a pediment as a lucrative destination for foreign investment in the recent past. Its
large labor force, powerful wealth, and untapped resources are fuelling the Indian economy. Ever since
India opened its doors to the global market, many foreign-based firms have been aggressively looking
to invest in the Indian market, and even vice versa. Nevertheless, lack of awareness of a number of
factors such as the process for establishment of the Indian company, ease of doing business, access to
consumer options, and the cultural context have proven to be an obstacle to foreign firms' open
investment.

In the due diligence process, there are distinct fields of priority. In line with normal due diligence
procedures, the fields of due diligence have been chosen. There are already specific rules in the fields
of due diligence, such as law and tax, determined by the competition laws of the nation or territory.
Therefore, they are not discussed in the past studies as comprehensively, which tends to rely primarily
on certain fields of due diligence that are frequently ignored. To develop the core principles behind due
diligence, a comprehensive analysis needs to be conducted. In order to achieve a holistic overview of
the method, due diligence is multidisciplinary in nature, so a vast variety of literature has been
examined.

The author aims to constitute the backbone of a philosophical structure that describes the main fields of
due diligence, the mechanism of due diligence, and the concepts of due diligence. This paper delves
into the multidimensional nature of a due diligence process and its conformity with Indian legislations
in order to provide Indian Companies with a holistic overview of the entire mechanism.

Keywords: Due diligence, Indian companies, negotiation, financial, statutory

Introduction

Companies in India who decide their market access policy should be mindful of FDI,
financial derivatives, security and corporate laws, and also direct and indirect taxation. Both
businesses entering the industry must comply with both the Companies Act ™ and the FEMA
Regulations. A key part of all-important business deals is ethical due diligence. Although it
might be a rigorous procedure, the process ends up being more effective, cost friendly, and
saves resources until the business verifies the reasons for legitimate due diligence and the
purpose for which it is typically carried out.

Contingent to the stance of the target company towards the acquirer, a corporation that is the
subject of a merger or acquisition or a consolidation attempt may resort to various
precautions. A peaceful and orderly deal may take place if shareholders of the company are
in favor of the acquisition or takeover transaction. The target party may resort to a variety of
aggressive acts with a view to stopping the leveraged buyout if there is resistance to the deal.
Organizations are continuously under pressure to develop in the face of intensified
competition, capability to survive, and more relaxed regulatory frameworks for countries and
currencies. It is important for corporations to produce real success in ability to continue to be
a player or a market leader. In deciding whether to continue with a contract, the due
diligence stage of a negotiation is crucial. It offers important information used to set
bargaining conditions, to determine bid rates and to provide a basis for recommendations for
incorporation. Therefore, the due diligence procedure should be effectively handled to ensure
that the project is more likely to succeed.

'Companies Act, 2013, No. 18, Acts of Parliament 2013.
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Due diligence is used as a means to minimize undue risk to
any party interested in a deal by evaluating a possible
investment. The cautious investor knows the rewards of
purchasing an existing business, but also accepts the risks
that await the unwary buyer. By engaging in rigorous due
diligence prior to finalizing the deal, the prudent bidder
eliminates acquisition risks. Due Diligence in India does not
find any official mention in a statute but a customary notion
of practice. Although some firms ignore due diligence,
finding it an excessive cost, that very decision is typically
unwise. Systematic diligence can avert a financial
catastrophe or cause the target business to be acquired at a
cheaper price or on more favorable terms.

Due diligence tasks involve checking the authenticity of the
statements of businesses, identifying undisclosed concerns,
and uncovering secret properties and possibilities. If due
diligence validates the accuracy of the statements of the
firm, the trust of the shareholder rises in the original
valuation. Similarly, the detection of secret or forgotten
properties increases the profitability of the transaction for
the businesses immediately.

Meticulous due diligence ensures that all synergies be found
and evaluated in the event of a company merger or
consolidation. Synergies are the expected gains in efficiency
and cash flows arising from the integration of two
undertakings, above what might be accomplished
individually by the two separate undertakings. In order to
assess the commercial value for synergies, careful due
diligence is expected.

Due diligence's most essential aspect is to discover any
possible legal liability facing the company. Initially, the
purchasing company has to determine if the particular
company is facing any pending or forthcoming lawsuits. If
the analysis can readily locate current cases in the public
record, further work would be needed to discover future
lawsuits.

The concept of due diligence and its existence under
Indian law

The term '"diligence” means diligent and continuous
application or initiative, as per the Oxford Dictionary (2006
Edition). "Diligent" means contributing deliberately and
consistently to one's job and tasks, demonstrating
consideration and effort. According to Black's Law
Dictionary (Eighth Edition), "diligence” means a continuing
attempt to attain something, consideration; caution; the
concern and care needed by an individual in a given
situation. 'Due diligence' means thorough research; it means
such diligence as might be practiced by a responsible man in
the management of his own relations [,

Due diligence derives its essence from the Latin Maxim of
‘caveat emptor’ which means ‘buyer beware’. This implies
that it is the responsibility of the company initiating the
buying process to be maximum aware of the future
transaction and take steps to prevent any possible legal
liabilities. It is the duty of both or all companies involved in
a transaction to disclose facts and obligations to one another
and constitute a smooth due diligence process.

Due diligence has been a dynamic and complex mechanism
that needs very special expertise on which the most sensitive
business operations are focused. As defined earlier, due
diligence requires a whole lot of analysis into a company's

2Chander Kanta Bansal v. Rajinder Singh Anand, AIR 2008 SC 2234.
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affairs and wellness. As such, there is no legislation or case
law concerning due diligence in India. The principle of
notice is closely connected with the jurisprudence of due
diligence. It could be real, positive, or imputed to a
document [,

A statutory due diligence consists of a summary of all or
relevant sections, of the legal activities of the intended
company in order to recognize any legal concerns and
provide the customer with a thorough understanding of the
legal problems of the company. In addition, ethical due
diligence also strengthens the bargaining power of the
customer and assures that appropriate steps are taken in
relation to the deal.

Conformity with the Industrial Disputes Act 1947 [, the
Payment of Bonus Act 1965 Bl, the Payment of Wages Act
1936 61 the Payment of Gratuity Act 1972 [ the
Employees State Insurance Act 1948 [l any workplace
dispute or arbitration, as with any employment settlement,
award, decision or order; recognised union movement;
dismissals, lay-off including voluntary retirement initiatives;
and equity rights for workers, share incentives, benefit
sharing or other reward schemes; savings, pension,
provident fund, unemployment insurance and gratuity
strategies; also fall under the ambit of due diligence.
Transfer of Property Act [ states that when one already
know the fact or when, except for intentional refraining
from an inspection or investigation they should have made,
or gross incompetence, they may have known it an
individual is said to have notice' of a fact. Thus the law
imposes an obligation to ascertain whether or not the
evidence provided is valid and presumes that any reasonable
individual can determine whether there is a clear title to
certain property before engaging in some sort of assets, or
whether some risk or liability is attached to it or if it will
show in some manner that it is not a reasonable choice.
Indian companies have recognized that in order to conform
with international standards of due diligence, the practice
must be incorporated in their framework. Major companies
that undergo due diligence do so for joint ventures, mergers
and acquisitions, and cross-border transactions. Due
diligence has proved to be an effective tool to accumulate
data about a prospective company before venturing into an
unknown territory.

Due to the possibility of a combination of a variety of
sectors in the Indian market, due diligence must be carried
on in different departments of a prospective company. This
basically includes legal due diligence, financial due
diligence, assessment of intellectual property, investigation
of ending lawsuits, research and development, capital and
labor, corporate social responsibility ventures and last but
not the least, corporate structure, and governance.

An effective due diligence procedure proves to be the key to
successful M&A transactions and joint ventures. The
Ministry of Corporate Affairs has laid down certain
guidelines when it comes to inter-company transactions, and
due diligence proves to be a fundamental key to the smooth

3 S.B. Billimoria Official Liquidator v. Cecilla Mary DeSouza and Ors,
AIR 1928 Lah 624

# Industrial Disputes Act, 1947, No. 14, Acts of Parliament 1947

® Payment of Bonus Act, 1965, No. 21, Acts of Parliament 1965

& Payment of Wages Act, 1936, No. 4, Acts of Parliament 1936

" Payment of Gratuity Act, 1972, No. 39, Acts of Parliament 1972

8 Employees State Insurance Act 1948, No. 34, Acts of Parliament 1948.
® Transfer of Property Act, 1882, S. 3, Acts of Parliament, 1882
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processing of these contracts. Due diligence helps
companies gain reliable data about other companies that
they wish to do business with and decrease the possibility of
getting involved in a detrimental transaction.
Need for due diligence and its ‘significance’ [*°],
Misrepresentations and fraudulent dealings are not always
obvious or straight. These are to be uncovered, especially in
a major business transaction, as it would create a major
impact on the business. Proper due diligence services
explore and asses the details behind the same and to become
fully informed about the financials, business, internal
systems, profitability, key operational aspects, management
team, promoters and other material factors that will help in
making an informed decision
about an investment. Due diligence is designed to protect
the interests of the Company by providing objective and
reliable information on the target company before making
any written commitments.
Due diligence is an investigative process for providing the
desired comfort level about the potential investment and to
minimize the risks such as hidden uncovered liabilities, poor
growth prospects, price claimed for proposed investment
being on a higher side etc. Due diligence is also necessary to
ensure that there are no onerous contracts or other
agreements that could affect the acquirer's return on
investment.

The procedures and analyses ultimately represent a window

into the target Company’s success and potential, including

what opportunities exist to grow the business further to meet
your goals and objectives. Due diligence exercise is needed
to confirm the nature and genuineness of a business,

Identify defects/weaknesses in the target company and to

avoid a bad business transaction, to gather information that

is required for valuation of assets, and to negotiate in a

better manner. In nutshell due diligence is a SWOT analysis

of an investment which is essentially required to make an
informed decision about a potential investment.

Due diligence is necessary to allow the investigating party

to find out everything that one needs to know about the

subject of the diligence. The objective is to allow the
investigator to consider the following options, considering
the facts found in the course of due diligence.

1. Withdrawal of deal — if the due diligence uncovers
information that disclosed the investments, loan or
participation, a risky or undesirable one and which
cannot be adequately resolved then the investigator may
withdraw from the deal.

2. Adjusting the valuation of the investment — the
investigator may revise his valuation of the company or
reassess the price at which it will provide services.
More often, the information will be adverse and
therefore the valuation will go down or the price will go
up.

3. Solving problems uncovered — it may be possible for a
problem uncovered by the due diligence to be solved
before the deal goes ahead. For example, unpaid stamp
duty could be paid, company filings could be put in
order or, if negative information is uncovered on a
principal of the target company, the investor may put

10 https://www.icsi.edu, diligence and corporate compliance management -
ICSI
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pressure on the target and put it into a state that the
investigator is happier with before it deals with it.

Scope of due diligence 24,

Scope of due diligence is transaction-based and is
depending on the needs of the people who are involved in
the potential investments, in addressing key uncovered
issues, areas of concern/threat and in identifying additional
opportunities.

Due diligence is generally understood by the legal, financial
and business communities/potential investors to mean the
disclosure and assimilation of public and proprietary
information related to the assets and liabilities of the
business being acquired. This information includes
financial, human resources, tax, environmental, legal
matters, intellectual property matters etc.

Due diligence would include thorough understanding of all
the obligations of the target company: debts, rights and
obligations, pending and potential lawsuits, leases,
warranties, all high and impact laden contracts — both inter-
corporate and intra-corporate.

The investigation or inspection would cover

= Compliance with applicable laws

= Regulatory violations or disciplinary actions

= Litigation and assessment of feasibility of pursuing
litigation

=  Financial statements

= Assets — real and intellectual property, brand value etc.

= Unpaid tax liens and/or judgments

= Past business failures and consequential debt

= Exaggerated credentials/Fraudulent claims

= Misrepresentations or character issues

= Cross-border issues — double taxation, foreign exchange
fluctuation, sovereign risk, investment climate, cultural
aspects.

= Reputation, goodwill and other intangible assets.

Types of due diligence

In a way, tactical due diligence aims to prevent this situation
by giving relative priority to the evaluation of possible
synergies and even to the assessment of the capacity of an
organization to meet expected synergies. Within this case,
the reasonableness [*2 and achievability of the expected
gains help to estimate synergy possibilities.

If a prospective acquirer of any corporation has contacted
someone, irrespective of whether the offer is arranged as an
asset sale, an equity transaction, or a takeover, one would
expect the acquiring firm to want to do a thorough "due
diligence examination” of the assets and activities of the
organization 31,

Due Diligence is basically divided into four major types:

Business/Operational Due Diligence

An operational due diligence is generally done by the
investor or seller ('"Purchaser’) prior to the sale of a firm or
acquisition of a business. It is the duty of the purchaser of
the firm or shares ("Seller") to supply the records and details

1 https://www.icsi.edu, Diligence and Corporate Compliance Management
-ICSI

123, Samuel and others Vs. Gattu Mahesh and others, (2012) 2 SCC 300
13 N. Doraisamy And Others vs Archana Enterprises, 1999 97 CompCas
129 Mad
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required for doing a due diligence on the firm to the
purchaser. Due diligence allows the consumer to make an
educated investment judgment and to mitigate the risks
involved with an agreement to purchase a company. Before
beginning a company due diligence, all parties normally
enter into a non-disclosure arrangement 4 so confidential
monetary, technical, and regulatory details will be revealed
to the purchaser during the due diligence phase. This
includes looking at the stakeholders involved in the deal,
market opportunities and investment efficiency.

Various documents are assessed during a due diligence

check. These documents pertain to the technical nature of

the company:

a. Company Incorporation Certificate % given by the
registrar of companies under the mandate of the
Companies Act.

b. Memorandum of Association

c. Copies of all resolutions filed under section 192 [,

293(1)(a) ™71, 293(1)(d) [81 and 372A 19 of the

Companies Act, 1956 whereas under the New

Companies Act, 2013 the said copies of all these

resolutions shall be under the sections 117 [0,

180(1)(a) 24, 180(1)(c) @ and 186 [

Employment Records

Authorized capital

Cost structures

Patterns related to Shareholding

Property document

Se@ oo

Legal Due Diligence

Due diligence was responsible for recording the financials.
History of a prospective applicant and collect legal
documents such as registration documentation, investors and
future claims on the entity being purchased. The primary
focus of legal due diligence is on commercial arrangements
and the aim is to discover assurances and rewards and to
verify all current contracts, distribution and buying
agreements.

A legal due diligence covers the front of various laws that
surround a company. Ranging from Intellectual Property to
Court filings and documentations. It reports on the legal
implications of a contract, legal pitfalls and other problems
relating to the law. Due diligence is used by the venture
capital industry to explain what the shareholder does to
determine a possible investment opportunity. As part of a
prospective project, the procedure should select the
frontrunners, identify the key risks involved in the
investment and create a risk reduction strategy with
corporate leadership. A statutory due diligence provides a
summary of all or relevant sections, of the legal activities of
the target company in order to recognize any legal concerns
and provide the customer with a thorough understanding of
the legal problems of the company. In addition, ethical due
diligence also strengthens the bargaining power of the

14 Ajendraprasadji N. Pandey Vs. Swami Keshav Prakash Das Ji N, (2006)
12sCC1

5 Companies Act, 2013,
& Companies Act, 1956,

S. 7, No. 18, Acts of Parliament 2013.

S. 192, No. 01, Acts of Parliament 1956

17 Companies Act, 1956, S. 293(1)(a), No. 01, Acts of Parliament 1956
18 Companies Act, 1956, S. 293(1)(d), No. 01, Acts of Parliament 1956
1 Companies Act, 1956, S. 372A, No. 01, Acts of Parliament 1956

2 Companies Act, 2013, S. 117, No. 18, Acts of Parliament 2013.

2 Companies Act, 2013, S. 180(1)(a), No. 18, Acts of Parliament 2013.
22 Companies Act, 2013, S. 180(1)(c), No. 18, Acts of Parliament 2013.
23 Companies Act, 2013, S. 186, No. 18, Acts of Parliament 2013.
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customer and assures that appropriate steps are taken in

regard to the deal. In the legitimate due diligence process,

the customer can use the details gathered to

decide how much to offer for the contract. It allows them to

analyze the cash flows and capital structure of the company.

In corporate papers, significant contracts, the buyer, and his

legal counsel can look for more subtle valuation measures or

future liabilities.

Verification of the following documents are done in course

of a due diligence:

a. Leases, licenses, permissions, and specific accordance
with statutes

b. trademarks, trade names, copyrights, design patents,
any other types of patents, licensed and unlicensed, or
some other type of privilege or property rights used or
held by the target business, and rights given to third
parties.

c. Information of any violation of or possible breach of
the Intellectual property rights of the target group, or
any other interests of another by the target company,
including communications and documents relating
thereto.

d. Information of any opposition cases, lawsuits or threats
to any of the intellectual property of the acquiring
company

e. Information of the content insurance schemes executed
by or on behalf of the business entity, as well as
backups of all insurance plans, schemes, and
certificates.

f.  Legal, quasi-judicial, arbitral, and other administrative
hearings of litigation No conclusive method of legal
due diligence exists. Depending on the type of work
determined by the acquiring firm, the emphasis, the
nature of the transaction, etc the investigation
dimensions and the structure of the statutory due
diligence process differ. However, with most systems to
be practiced, the fundamental philosophy of ethical due
diligence is predominant.

Financial Due Diligence
Financial due diligence is focused on the analysis of
consumer trends, the strategic position of the target and
business prospects. The aim is to determine the viability of
potential revenues and devise the plan for the merged sector.
One aim of the FDD is to demonstrate the existence of the
balance sheet's liabilities, shareholders' equity, and to assess
the company's financial stability on the basis of the income
statement. Cash Flow Statement helps the acquisition
analyst and access the potential of the company to produce
projected cash flow that will be used to repay the loan that
may come from a merger.
If the business is a listed company 4 with daily Stock
Market Filing visible at the single click, by offering a
concise overview of one's sector and sector, be equipped to
assist the buyer build a broad image of the company. These
summaries are also found in the details, memorandum or
assets and liabilities, the accompanying webpage and related
news stories about the target organization. While
undergoing financial due diligence, the following things
need to be taken care of:
a. Information of the real or contingent obligations of the
target entity, either as the specific part of the deal, or as

2 Companies Act, 2013, S. 2, No. 18, Acts of Parliament 2013.
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the secured creditor of any contracting party, or their

responsibility for any of the relevant legal or equitable

properties or licenses.

Copies of excise certificate [?°]

Statutory and internal audits

Data on pending or any possible outstanding claims

Copies of complies and copies of all relevant

arrangements and communications with respect to any

loans or assurances rendered or granted in favor of non-

Indian parties.

f.  Copies of all records, notices or documentation relating
to any suspected violation, non-compliance or breach of
any regulatory rule, license, authorization, or other
approval by the target organization.

©00oC

Strategic Due Diligence
Strategic due diligence is known to go far beyond economic
due diligence. It is a means of conducting due diligence
which increases the probability of completion of the merger.
Strategic due diligence is a difficult exercise that stresses the
study of whether the transaction succeeds and is worth it. It
takes the basic features of the arrangement into account and
works on researching what is expected to make the contract
work. Strategic due diligence further stresses the skills of
the team by evaluating if the merged

businesses would be able to reach the anticipated synergies

and also the need to select capable finance committees to

evaluate the financial values for business attractiveness. In a

way, strategic due diligence tends to escape this situation by

assigning relative priority to analyzing future synergies and
evaluating whether an enterprise has the capacity to meet
expected synergies.

A few of the topics covered under strategic due diligence

are:

a. Environmental due diligence: The formal assessment of
environmental hazards and liabilities associated with
the assets and activities of an entity may be described.
In particular, the regulatory system is gradually shifting
towards the 'polluter pays' concept in many developing
countries with greater focus now being put on
ecological concerns across all sectors to manage future
risks associated with unhealthy environmental results or
effects on the local habitat.

b.  Cultural due diligence: The purpose of due diligence is
to build workplace adjustments, the employee rights,
the degree of participation and inspiration, as well as
the atmosphere of the company. The aim is to define
any job obligations, determine the possible costs of
personnel and the risks of doing the contract, prioritize
the HR problems that need to be resolved during
integration, evaluate cultural compatibility, expense and
schedule post-deal HR adjustments

c. Labor due diligence: Superannuation due diligence will
be carried out if the buyer, as part of the deal, acquires a
pension scheme. Purchasers may not want to make
huge, one-off payments to the program, so covering
deficits will be the main problem. Because of all the
numerous pension schemes and plan valuations, the aim
is to reduce the chance of underfunding. Due diligence
insurance explores the company's current, potential and
most critically, historical exposures.

d. Employee benefits: Details of the organizational maps

% Central Excise Act, 1944, S. 6, No. 01, Acts of Parliament 1944.

http://www.theeconomicsjournal.com

for the specific company's staff, along with a list of
main employees, as well as statistics about the number
of regular and part-time staff and whether they are
permanent or temporary. Summary of all employee
issues, including suspected unfair firing, abuse, and
sexism, over the last three years. List and definition of
incentives of all plans or self-funded contracts for
employee health and wellbeing insurance.

Factors to be kept in mind while conducting due
diligence
Objectives and purpose
A key step in any due diligence exercise is to develop an
understanding of the purpose for the transaction. The goal of
due diligence is to provide the party proposing the
transaction with sufficient information to make a reasoned
decision as to whether or not to complete the transaction as
proposed. It should provide a basis for determining or
validating the appropriate terms and price for the transaction
incorporating consideration of the risks inherent in the
proposed transaction. The following factors may be kept in
mind in this regard:

1. Be clear about your expectations in terms of revenues,
profits and the probability of the target company to
provide you the same.

2. Consider whether you have resources to make the
business succeed and whether you are willing to put in
all the hard work, which is required for any new
venture.

3. Consider whether the business gives you the
opportunity to put your skills and experience to good
use.

4. Learn as much as you can about the industry you are
interested in from media reports, journals and people in
the industry.

Planning the schedule

Once it is decided for a particular business, make sure of the

following things:

=  Steps to be followed in due diligence process

= Areas to be checked

= Aspects to be checked in each area

= Information and other material to be requested from the
seller

Negotiation for time

Sometimes, it may be the case that sellers want the process
to get over as soon as possible and try to hurry the
proceedings. When the seller gives a short review period,
negotiations can be made for adequate time to have a
complete review on crucial financial and legal aspects.

Risk Minimisation

All the information should be double checked- financials,
tax returns, patents, copyrights and customer base to ensure
that the company does not face a lawsuit or criminal
investigation. The financials are very important and one
needs to be certain that the target company did not engage in
creative accounting. The asset position and profitability of
the company are vital. Since, Due diligence exercise deals
with the overall business, it is important to consider aspects
such as:

= Background of promoters

= Performance of senior management team

~ 24 ~
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= Organizational strategy

= Business plans

=  Risk management system

= Technological advancement

= Infrastructure adequacy

= Optimum utilization of available resources

Information from external sources

The company’s customers and vendors can be quite
informative. It may be found from them whether the target
company falls in their most favored clients list. Any flaws
that the audit uncovers would help to negotiate down the
sale price. Due diligence is “a chance to get a better deal”.
But don’t go overboard. Remember That the whole point of
buying a company is to add people to your own
organization. Even if the seller and staff do not stay on after
the deal, they may prove useful as advisers in the future.

Limit the report with only material facts

While preparing the report it is advisable to be precise and
only the information that has a material impact on the target
company is required to be included. Structure of information
Once the due diligence process is over, while preparing the
report, information has to be structured in an organized
manner in order to have a better correlation unrelated
matters.

Transactions that need due diligence

For a perfect legal contract, due diligence is important for
all transactions. Previous records, learning how to
pronounce titles and looking for inheritance, including tax
liability and paperwork, must be understood. The procedure
is important to ensure that no complications arise after the
conclusion of the contract. In any deal, the extent of legal
due diligence would depend mostly on the firm's size and
the amount of problems awaiting provisional and thorough
review. When the buyer is confident that it has

properly identified and evaluated the related concerns and
obtained an appropriate understanding of the target
business, the process will end.. Usually, lawyers appear to
peruse business records dated from 3 to 5 years before the
start of the scrutiny and tax records dating from 7 years
before the start of the investigation, including a detailed
diligence on pending litigation problems that the client
might be interested in with a goal of minimizing legal risks
fairly.

1. Joint Ventures

A joint venture can be interpreted as any agreement in
which two or more parties’ partner to manage a corporation
or to accomplish a commercial purpose. That can be on a
long-term premise requiring the permanent activity of a
company or on a short-term basis concerning the execution
of a single undertaking. A JV may be defined as a mutually
supportive business arrangement involving two or more
businesses in which the partners' complementary resources
are collectively pooled and brought to use. Formulating a JV
requires a set of changes and the most important of all is the
identification of the right partner without sufficient due
diligence. An agreement involving two companies joining
together to form a third party to reach a separate market or
to initiate a new line of business does not entail due
diligence because if the business parties themselves are
responsible for the diligence to be practiced. At the

http://www.theeconomicsjournal.com

beginning of a contract, the framework of diligence should
be defined. The emphasis of diligence will be more readily
established if a big corporate asset is proposed to be moved
to the joint venture. In this case, attorneys should be
required to include a detailed report on big contracts,
lawsuits, legal aspects and asset-affecting obligations, along
with a complete auditor's financial treatment analysis for the
same. Irrespective of what form the agreement takes, every
joint venture entity must ascertain that the other has the
capacity to execute and carry out the enterprise presented by
the joint venture entity, whether through caution or through
promises, guarantees and accompanying allowances.
Furthermore, it must be assured that current and/or new
obligations are not passed to or incurred by the subsequent
joint venture company of a joint venture partner.

2. Mergers & Acquisitions

Businesses in need of expansion have long been active in
mergers and acquisitions in order to capture market share
from rivals, generate economic income, and offer returns to
the investors. It is such a common practice that out-of-play
businesses are expected to remain ahead of merged
businesses. As a definition," merger' is a fusion of two or
more organizations into one; the intended result is not only
the consolidation of the different entities' properties and
liabilities, but the association into one company of both
entities. There are several potential objectives for mergers -
scale economies, technological acquisition, entry to
different industries / markets, etc. Admittedly, due diligence
is used as a means to avoid undue damage to any party
interested in a deal by examining a possible investment.
Many deals are in reality ineffective because the purchaser
produces a product on due diligence-down, measuring and
delegating major due diligence functions. Strategic Due
Diligence plays a role in this regard, as it helps the buyer to
ask how to organize the review process in a neutral manner
and which region it can emphasize to examine the main
aspects of M&A's performance. The acknowledgement that
each transaction is different is also its complexity, and so
the extent of due diligence can also be diverse since the
meaning drivers of an M&A differ from one situation to
another. The task of due diligence was to record a possible
candidate's business records and gather legal documents on
the purchased business, such as corporate documentation,
shareholders, and prospective litigation. But in the existing
setting, because of social considerations such as: - the
increased amount of multinational acquisitions demands a
due diligence review of the conditions of foreign ownership,
the reach of the due diligence procedure has to be widened.
A clash in corporate styles, marketplace, strategic strategy
and a variety of other variables have contributed to the
collapse of a majority of M&A. The definition of due
diligence encompasses various fields, such as monetary,
social, ecological, and it is left to the buyer to select which
fields are more applicable to his M&A situation. An aim of
an M&A discussed earlier is to raise the shareholder's
worth. Synergies can generate this exponential benefit, but
businesses also make errors in this calculation.

3. Investment

To explain what the buyer does to determine a future
investing opportunity, the investment portfolio uses due
diligence. As part of a prospective project, the procedure
should select the possible candidates, identify the key
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hazards involved in the investment and create a risk
reduction strategy with corporate leadership. A formal
purpose of investment is concluded by the parties after the
effective and reasonable end of regulatory and ethical due
diligence, and the contract is completely taken into account
and funds are handed over either directly or by proactive
execution and closing terms within the agreed time.
Whenever a decision is made by the Strategic Investment
company or Equity Firm to make new acquisitions, they
first go through the process of finding, assessing and
deciding between different deals and ventures that are
expected to have a significant effect on their investment
plan. Investment offers come through a multitude of outlets,
such as investment managers, traders, government
departments, courts, Fls, property managers, etc. The lender
provides the strategic investor team with descriptions of
acquisition transactions, prior documents about names, bank
borrowing and costs, etc.

Challenges in conducting due diligence
Since an investment deal or unyielding asset sale is
calculated or concluded for the planned merger or
acquisition or tender offer or for the purchase of some form
of immovable asset, unwanted surprises arise. For a perfect
legal contract, due diligence is important for all transactions.
Previous documentation, knowledge of how to pronounce
titles and quest for inheritance, including tax responsibilities
and documentation, must be known. There is a danger for
all sides where the due diligence procedure is not handled
inadequately,
— for example for the buyer that prior to the conclusion of
the transaction, a main risk or future advantage is not
explicitly explored, whilst incompetent leadership of the
transaction results in a lack of legitimacy, mistakes or
setbacks for the seller, i.e. impacting the execution or value
of the transaction. Certain textbook challenges and risks
arise whilst conducting a due diligence process:

1. Inadequacy of fundamental evidence and factual
inaccuracies of guarantees and interpretations.

2. Barriers to the purchase or exchange of proprietary data
and insufficient examination of the target business

3. Nondisclosure covenants can prohibit material records
from being disclosed

4. Inconsistency in the study of tax enforcement, exchange
pricing for tax constraints, risk area recognition, and tax
preparation and prospects.

5. Failure to comply with electronic data management,
which makes it lightweight, unable to be transported to
and retrieved from distant areas, which does not offer a
single point of entry to the whole transaction
department

6. Lack or exclusion of plant visits-on-site situations that
prohibit the team from collecting a vast amount of data
that will never be accessible on paper

7. Language gaps, restricted travel, or persons who are not
optimistic or ignorant of the possible transactions.

Several facets of the business are taken into account as due
diligence is done. The numerous types of due diligence help
to analyze any part of a transaction, in turn helps
international businesses make an educated judgment in
foreign states on their business dealings.
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Due diligence is basically the examination of a target
organization by analyzing records and questioning people
with company expertise. The due diligence review will aim
to expose any relevant details and possible risks relating to
the specific company or organization of the buyer of a firm
or an investor with a substantial equity interest in a
company. It is necessary to detect where there are
discrepancies in the documentation on the due diligence
method by recognizing the different measures and
preparation considerations through the broad data collection
of reports. It is also necessary to uncover the different
instruments that are used in the course of the due diligence
process. History of a prospective nominee and gather legal
documents such as business records, executives and
shareholders and prospective cases on the company being
purchased. But in the existing setting, because of social
considerations such as: - the increased amount of
multinational acquisitions demands a due diligence review
of the conditions of foreign ownership, the reach of the due
diligence procedure has to be widened. When it comes to
corporate agreements and events, due diligence is a term
that is heard a lot about. It is easy to see that it's very
possible that people might want to know every single thing
about the person or organization they are about to do
transactions with when one gets engaged in a corporate
environment that can impact a big number of individuals,
there are tons of jobs at stake, and massive sums of cash are
at risk.

Mattel Toys

Mattel is a global toy corporation, and by purchasing The
Learning Group, which produced educational computer
games, they decided to venture into the new digital industry
in the late 1990s. t Mattel, however, did not conduct a
thorough due diligence, and therefore they did not know that
the Learning Company was simply forecasting dismal
revenue projections which would make their purchase
almost useless. They eventually sold, at a big loss, The
Learning Business less than a year later.

News Corporation

Back in 2005, when the platform was at the peak of its
success, Rupert Murdoch's News Company had grand
ambitions to include the Myspace networking site under
their banner. The deal fell apart spectacularly as a
consequence of their lack of foresight and improper due
diligence, costing News Company nearly $500 million in
damages.

HP Computers

In 2012, Hewlett-Packard (HP) announced their intentions
to shift away from computer manufacturing to consumer
electronics by purchasing Autonomy, a tech firm.
Unfortunately, a serious lack of due care during the
acquisition due to the oversight of certain financial
statements, investment returns and accounting records, and
HP ended up being charged for negligence in civil court,
resulting in a loss of around $5 billion.

BMW Cars
In 1994, without testing or challenging the account
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statements they had been given, BMW bought rival
automobile manufacturers Rover for a massive amount,
which ultimately turned out to be misleading. So, BMW was
forced to admit loss and even lost over $700 million because
after hardly any time, they had to auction Rover again.

Conclusion

Due Diligence presents the seller with accurate and full
background details on the agreed agreement in the light of
an Asset sale and also seeks to uncover future liabilities and
inconsistencies and thereby allows the purchaser to make an
educated decision. Based on the area/scope of exposure,
multiple types of due diligence exist, such as monetary due
diligence, statutory due diligence, business due diligence
and employer contribution due diligence.

The process is often unclear or overlooked because
administrators often want the transaction to be completed as
fast as possible and ignore certain crucial considerations that
can be important in maintaining a true view of the goal and
hence raising the likelihood of the deal's potential
performance. Nevertheless, if we do not neglect this
instrument to value the objective, it has certain limitations
because it focuses only on the company's financial results
and forgets other elements that can be critical to the success
of M & A Around one-third of due diligence inquiries
expose critical concerns, possible breakers of deals. In these,
almost half fail to expedite the transaction of
merger/acquisition. It is important that organizations
consider all facets, strategic, economical, organizational, 1T
and human resources to ensure a profitable deal, while
doing due diligence. It is destined to be replicated by those
who disregard the experience. Similarly, any who struggle
to look into the future will fare.

Given the daily abundance of information in the cloud,
financial statistics should be more readily accessible and
easier to interpret. The key driver, though, is also how
company leaders have structured their internal procedures in
order to make details accessible. A  purchaser's
specifications will not shift. Their motivation will remain to
obtain sound and specific insight into a corporation's real
situation. The potential of due diligence is not just about
defining the future of an organization, but also about
individuals, and the function we perform in that future.
Innovation also has the ability to dramatically change the
due diligence process, and the ideal example of an advanced
technology that aims to fundamentally change corporate
ventures is artificial intelligence (Al). Al software is also
nowhere near advanced enough to fully replace people, but
it has still proven tremendous value.
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